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Cheezum v. Kreighbaum, 4 Wash. 680, holds that such a contract cannot 
be construed as an option; that it is only a power to sell, and that 
the agent is allowed to get no benefit from such a contract save his 
commission. Meek v. Hurst, 223 Mo. 688, is also contra to the principal 
case, holding that the agent should not be allowed to purchase on 
grounds of public policy, which requires the agent's eye to be kept clear 
to the principal's welfare. The reasoning in the last case is not con- 
vincing and the other two were decided by divided courts. The doctrine 
of the principal case seems sound. 

Process — Service by Telephone.— Lowman & Co. v. Ballard, 84 S. E. 
(N. C.) 21. — Held, under a statute which required that a summons be 
read to the party or parties defendant, the reading of a summons over 
the telephone where the sheriff recognized the voice of the defendant 
was not a valid service. Clark, C. J., and Allen, J., dissenting. 

On the point which arose in the principal case there is a dearth of 
authority. Only one case involving service of process has been found 
though it is possible to draw analogies from somewhat similar cases 
along other lines. It has been held that the service of a subpoena by 
telephone was not a legal service. Ex Parte Terrell, 95 S. W. (Tex.) 
536. Where demand on a promissory note was made over telephone it 
was held that the demand was invalid. Gilpin v. Savage, 201 N. Y. 167. 
On the other hand, it was remarked in Thompson Co. v. Appleby, 5 Kans. 
App. 680, that such demand can properly be made over a telephone if the 
holder of the note is sure that he is talking to the right party. In that 
case he was not. The cases which hold such demand invalid are at any 
rate put upon a ground which does not apply to the recent cases, namely, 
that the note must be shown to the maker. It has been held that an 
oath or acknowledgment cannot be taken over the telephone. Sullivan 
v. First National Bank, 37 Tex. Civ. App. 238. These meagre authori- 
ties would seem to cast great doubt upon the validity of such a service by 
telephone. The words of the statute would permit a service by telephone 
if taken literally, but, as the court points out, the statute is older than 
the use of the telephone— at least its general use. The fact that the 
legislature never intended such a service, the uncertainties and abuses 
which are likely to attend it, coupled with the fact that it is really an 
uncalled for innovation, would seem to justify the holding of the princi- 
pal case. 

QUASI-CONTRACTS PLAINTIFF IN WlLFUL DEFAULT— BUILDING CON- 
TRACTS.— Mallory et al. v. City of Olympia, 145 Pac. (Wash.) 627.— 
Held, where the plaintiff wilfully and inexcusably abandoned his build- 
ing contract with the defendant, and the defendant has, pursuant to an- 
express provision of the contract, taken over and completed the work, 
the plaintiff can recover the reasonable value of his labor and materials. 

Where the plaintiff has wilfully and inexcusably refused to perform 
the conditions of an express contract, the general rule is that he can not 
recover for the benefit conferred upon the defendant. Keener on Quoit- 
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Contracts, p. 215; Johnson v. Fehsefeldt, 106 Minn. 202. But if the con- 
tract was for the sale of goods, he can recover the value of the goods 
delivered, on the theory that there has been a severance of the 
entire contract. Bowker v. Hoyt, 18 Pick. (Mass.) 555. Contra, Catlin 
v. Tobias, 26 N. Y. 217. In contract for services, a few jurisdictions allow 
recovery quantum meruit less the damage, if any, caused by the plaintiff's 
breach. Britton v. Turner, 6 N. H. 481; Porter v. Whitlock, 142 Iowa 
66. Also in building contracts, a recovery quantum meruit is sometimes 
allowed a plaintiff who has wilfully abandoned his contract, following the 
rule in Britton v. Turner, supra. Linnenkohl v. Winkelmeyer, 54 Mo. 
App. 570. But there must have been a real benefit to the owner. Globe 
Company v. Doud, 47 Mo. App. 439. Contra, Hollis v. Chapman, 36 Tex. 
1. The weight of authority, however, is clearly that a plaintiff in wil- 
full default on a building contract can have no recovery. Woodward, 
The Law of Quasi-Contracts, p. 271; M alb on v. Birney, 11 Wis. 107; 
Mortimer v. Dirks, 57 Wash. 402. But in the presence of such provision 
as in the principal case, there can always be a recovery. Bader v. City 
of New York, 101 N. Y. Supp. 351. The recovery is not quasi-contrac- 
tual, as the principal case holds, but is on the express contract, and equals 
the contract price less the cost of completion. Construction Company v. 
Jeunesse, 140 Ky. 833 ; McKee v. Rapp, 35 N. Y. Supp. 175 ; O'Brien v. 
Garibaldi, 115 Pac. (Cal.) 249. The provision is held to give the owner 
the option of declaring the contract null or of continuing it with his own 
performance. Ogden v. Alexander, 140 N. Y. 356. It follows, therefore, 
that the right of the contractor accrues only on completion of the build- 
ing by the owner. Denison v. Burrell, 119 Cal. 180. 



